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3ROW§KI, ALBERT S, Chief United States Bankruptcy Judge
| 1. INTRODUCTION

In the captioned ad\)ersary proceeding the Debtor seeks a determination that certain

‘istuqent loans are dischargeable as imposing an “undue hardship” as that term is used in

kruptcy Code § 523(a)(8). For the reasons set forth hereinafter, the Court concludes
Fhe reIZevant student ban debts are nondischargeable.
’., |

| o il. JURISDICTION

The United States District Court for the District of Connecticut has jurisdiction over the

1}nstaht adversary proceeding by virtue of 28 U.S.C. § 1334(b); and this Court derives its
|

%uthority to hear and determine this proceeding on reference from the District Court pursuant

to 28 U.S.C. §§ 157(a), (b)(1) and the District Court's General Order of Reference dated

ethember 21, 1984. This is a “core proceeding” pursuant to 28 U.S.C. §§ 157(b)(2)(l).

|

‘lll. PROCEDURAL BACKGROUND

Thomas Vaughan Rhodes (heretofore and hereafter, the “Debtor”), on November 29,

i007 (hereafter, the “Petition Date”), commenced the above-captioned bankruptcy case by

tduste

the ﬁltg of a voluntary petition under Chapter 7 of the Bankruptcy Code. The Chapter 7

determined that the Débtor had né assets for distribution to creditors and the Debtor,

on March 11, 2008, was g}anted a discharge.

0

The Debtor, on March 3, 2008, initiated the instant adversary proceeding through the

filing afa C mplaint to Determine the Dischargeability of Debt (hereafter, the "Complaint';)

inwhi¢h the Debtor reques‘ted a determination of “dischargeability” related to student loans

held by Connecticut Student Loan Foundation (hereafter, “CSLF") and Educational Credit
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Maragemé{ent Corp. (hereafter, “ECMC") (hereafter, collectively, the “Defendants”) on

groynds th}at repayment would impose an “undue hardship,” pursuant to Section 523(a)(8)."

4

\On the Petition Date the Debtor scheduled debts to CSLF and USAF?totaling approximately
| ‘:
27,849.97.°

\ On January 5, 2009, after due notice, a trial on the Complaint was conducted
hereafter, the “Hearing"),"at which time the Court heard the testimony of the Debtor and

J .

| . !
receijved dacumentary evidence. Following the Hearing, the parties filed memoranda of law
| :

in support of their respective positions.
I
IV. FACTUAL BACKGROUND

A The Debtor'e Educational Background and Employment History.

The bebtor received his Connecticut high school equivalency diploma in 1970.
hereafter, he was draftee into the United States Army where he served on active duty

status from i971 to 1973, ‘stationed in Oklahoma.*

From 1974 to 1984Ethe Debtor was employed in various positions “on and off” by
H. Rhodes, Inc., a busir;ess started by his grandfather and partly owned by his father

tllat manufactured parking meters and other timing devices. The Debtor left the company

in 1984 following a disagreement with his father. After his father's death, M.H. Rhodes,

o |

e

'Fed. R. Bankr‘. P. 4007(a) provides that “[a] debtor or any creditor may file a complaint to obtain a
determination o} the dischargeability of any debt.” Rule 4007(b) provides, inter alia, *[a] complaint other than
under § 523(c) [referencing §§ 523(a)(2), (4) and (6)] may be filed at any time.”

*The Defendant, ECMC was substituted as Defendant in place of Defendant United Student Aid Funds, Inc.
("USAF) to reflect the assignment of its interest in the subject loans to ECMC.

*The palties stipulated that as of the date of the Hearing, the indebtedness to CLSF was $9,701.94, and the
indebtedness ta ECMC was $21,813.06 (totaling, $31,515.00).

4U‘pon his release from active duty status, the Debtor remained on reserve status until 1977.

3




Inc.

was sold and the Debtor, in 1986, received an inheritance of approximately

$200,000.00. From 1986 to 1993, the Debtor earned no income; he used the inheritance

nd
ne

ailed

!
e

ete

f

the interest thereon tojpay his living expenses, to travel, and to start two businesses -
sellingig vitamins and a;\other involved in trading securities. Both of these businesses
j and, by 1993, none 6f the inheritance remained.

Frorﬁ June, 1993 tc;: June, 1994, the Debtor lived at a Veteran's Home and was

oyed, at minimum wége, by the Veteran’s Hospital as an orderly. After leaving the

[an’s Home, the Debtor begantaking classes at Naugatuck Valley Community College

hergafter, ‘Naugatuck”) and applied for admission, but was not accepted, to its paramedic

&

rtif*cate program. The Debtor then transferred to Capital Community College (hereafter,

|

apital’) and, in 1996, was admitted to ‘Capital’s paramedic program. The Debtor was

terminated from that program as a result of his repeated refusal to remove clip-on

sung

I%sses during class. Thereafter, the Debtor enrolled at the University of Connecticut

(hereafter, “UConn”) and,'in May, 1999, at the age of 47, received a Bachelor of Arts

d grée in pﬁjilosophy.

|

Follo%ing graduatio‘n from UConn, the Debtor applied to and was accepted into the

P%ace Corpé fora Mo-yeér term beginning in July, 2000. He was sent to the Cape Verde

IsA'land}s but was terminated and returned to Connecticut after only one month. His

i

| ¢ .
termination from the Peace Corps resulted from a “confrontation” with a security officer.

Uponéreturning to Connecticut, the Debtor was employed intermittently, with short

stints as a lIachine screw operator, house painter, and parking lot attendant, and for

longer|periods handling fréight for two air cargo companies, and Federal Express. From

M\} Y,

2006 to the present,; the Debtor has been employed by Macy’s department store,

i 4
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chegking the security of their deliveries and shipments and logging relevant data into the

com pany's§ computer system. He presently works a set schedule of 30 hours per week, on

Friday throiugh Sunday nights. The Debtor testified that he is willing and able to work
additional r;ours, but is not:permitted to do so because of complaints he had made against
management and coworkefrs. (Tr. at 150 (Debtor stated, “It's just punitive. | made a stink."))
The Debtor's Schedules | (Income) and J (Expenses) indicate the following, on a
hly baSls ,

Sch;dule | (lncomé):

Monthly Gross INCOME . . .. ...\ oo $1,359.15
Less! Payroll Deductions
- Payroll Taxes and Social Security . 196.91

" -

mon

P 401(Kk)Plan . ................. 130.30

Total Payroll:Deductions ........................... 327.21
Monthly Take Homg Income ... 1,031.94
Schedule J (Expenses):
Rent ... . 370.00
Telephone . ... .. ... i 41.00
Food ........... S 230.00
Clothing ........ SR P 25.00
Laundry and Dry Cleanlng ................................ 25.00
Trangportation .. ........ .. . . . . . e 250.00
AUtO INSUTrANCE . ... o e 75.00
Total Monthly Expenses . .............................. 1,016.00
Take Home Income minus Expenses . ................... $15.94
(herel;fter, the “Monthly Cushion”).

LRI

At trial, the Debtor testified that the 401(k) contribution amount shown in Schedule
lwas in error; and that the Correct amount is equal to three percent of gross income, which
was $40.77.| Making this correction increases his monthly take home pay to $1,121.47.

The Debtor also testified that the $250.00 shown in Schedule J for transportation




expe

expgnse Was based uan I.R.S. guidelines; he estimated his actual transportation

nses {o be about $175.00. In addition, the Debtor presented evidence that, as of

Sept

hards

mber 1, 2008, his rent increased by $10.00 to $380.00 per month. Making these

tment;b decreases his monthly expenses to $951.00. The combined effect of these

dju
Idjustments results in a M;onthly Cushion of $170.47 (81,121.47 - $951.00 = $170.47).

B. | The StudenfLoans

Asa ;‘veteran, the Débtor received a full tuition waiver at both Naugatuck and Capital

i
i

community colleges and at UConn. He used the proceeds from his student loans to pay
his liiing expenses. The parties have stipulated that the outstanding balances due each

q? thd Defendants as of the date of trial were:

Outs{anding Debt tb CSLF (incurred in 1996; at Capital) . . . . . . $9,701.94

Outstanding Debt to ECMC (incurred in 1998; at UConn) . ... $21,813.06
Total Student LoanlDebt asof January 6,2009 ........... $31,515.00

}
The ﬁarties have also stipulated that the Debtor applied for and was granted several

deferrals over the period from the time of his graduation until September, 2004 and that

the Debtor ﬁas made no voluntary payments towards the student loans.’

y
\ V. DISCUSSION

I i

| z
Sectién 523(a)(8) of the Bankruptcy Code provides that a debt for student loans is

not diIcharged “unless excepting such debt from discharge . . . would impose an undue

ipon the debtor and the debtor's dependents.” 11 U.S.C. §523(a)(8). Through this

enactment Congress sought to reduce bankruptcy defaults, and thereby advance the

5 The

|

3
dnly payments towards any of the Debtor's student loans were involuntary payments of $39 per week

th?t ECMC obtained by garnishing the Debtor's wages from September, 2006 to January, 2007.

6
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original purposes of the student loan pfograms, i.e. to assure that students attending

college would have reasof\able access to low interest rate loans. See S.Rep. No. 673,

Cong., 1st Sess. (1965). Congress’ broad purpose was “to keep our student loan
ams intact,” In re Karen, 201 BR. 681, 684 (Bankr. S.D.N.Y. 1996) (quoting remarks

presehtative Aortal, ﬁ24 Cong. Rec. 1791-92), thereby benefitting future students

whos# education would no_f be possible without a “continued recycling of funds.” Id. at 684.

A. Tliie Burden of Ié’roof
As a|pre||m|nary matter the Court notes that the burden of proof on the issue of
=hard§hlp is on the Debtor In re Stein, supra, 218 BR. 281, 286-87 (Bankr. D. Conn.
. The standard of proof is a preponderance of the evidence. Grogan v. Garner, 498
79, 287, 111 S.Ct. 654 (1991).
B. Ainalysis of Undue Hardship under Section 523(a)(8)(B).

1. The BrUI;nerstandarda.
In the Second Cir;c:uit the existence of undue hardship must be determined

ding to the three-part test announced in Brunnerv. New York State Higher Education

Services Corp, 831F.2d 395 (1987). To establish the dischargeability of his student loans,
the DJ=btor must satisfy each prong of the Brunner test. Stein, supra, 218 B.R. at 287.

According to Brunner, in’ order to prove undue hardship, a debtor must show by a

nderance of the evidence that:

1) the debtor cannat maintain, based on current income and expenses, a
minimal standard of living for [him]self and [his] dependents if forced to repay
the loans;

2) ad:ditional circuntwstances exist indicating that this state of affairs is likely
to persist for a significant portion of the repayment period; and




based
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other

3) the debtor has made goo__d; faith efforts to repay the loans.

Brunner, supra, 831 F.2d gt 396.

i .

a. Maintenance of minimal standard of living.

The first element of- Brunner requires a showing that the Debtor “cannot maintain,
jon cqrrent income ahd expenses, a ‘minimal’ standard of living for [himself] and [his]

Pdentsﬁ if forced to repéythe loans.” This minimal standard of living test “requires more

than Ja showing of tight ﬁnénces,” Pennsylvania Higher Education Assistance Agency v.

72 F.3d 298, 306 (3rd Cir.1995), and is not met “merely because repayment of the

borrowed funds would require some major personal and financial sacrifices.” /d. On the
|

hand, ihe Debtor "nefe_d not live in abject poverty before a discharge is forthcoming.”

Cir. 1

tolthe

at 396.

Tennlssee Student Assistance Corp. v. Homsby (In re Hornsby), 144 F.3d 433, 438 (6th

98).

1 b , i
“Distilled to its essence, this test re‘quires the Court to examine the Debtor's current

in comL and Fxpenses and determine a flexible minimal standard of living level sensitive

! |
particular circumstances of each case through the application of common sense.”

In|re Stein, slupra, 218 BR.; :at 287.

L o
b. Circumstances indicating persistence of condition.

If the Court finds a sub-minimal standard of living, it must then assess the likely

|
persis%nce of that state of affairs. This second prong of the Brunner test focuses on the

clear Gongressional intent behind Section 523(a)(8) - to make the discharge of student

,l'n .
loans rmuch more difficult than that of other non-excepted debt. Brunner, supra, 831 F.2d

Requiring “additiohal circumstances ... indicating that this state of affairs [inability

8




to mgintain @ minimal standard of living] is likely to persist for a significant portion of the

repayment period more reli'iably guarante'es that the hardship presented is ‘undue.” /d.

If thei debtor is un- jor under-employed, then the Court must assess the debtor’s
future prospects for empioyment. In the case of student debtors, that assessment
legitimately érecognizes thé very real and continuing benefit of the education acquired
through the |§oan. Therefor%, courts properly consider whether debtors have obtained and

are using thé; substantial, 6ontinuing benefits of an education funded by taxpayer dollars

as they interilded and an‘tiéipated when they took out the loan. See Pennsylvania Higher
Education Aissistance Agency v. Faish, supra, 72 F.3d at 298, 306.

Circufnstances imp;cting a debtor’é inability to maintain a minimal standard of living
over the balance of the repiayment period include those where the debtor experienced an
illness, developed a disability, or became responsible for a large number of dependents
after receiving the student Iban.” Congdon v. Educational Credit Management Corp. (In
re Congdon)i, 365 B.R. 433', 437 (Bankr. [3.Vt. 2007). Ultimately, the most important factor

! |

in satinying ithe second pr%ong is that the ‘additional circumstances’ must be beyond the
debtor's control, not borné of free choice.” Barrett v. Educational Credit Management
Corp.(In re Barrett) 487 Ft3d 3563, 359 (6th Cir. 2007) (citation and quotation marks
omitted). l “ |

C. Gc;od faith effort.

The third prong of tHe Brunneranalysfs - whether the debtor has made a good faith

effort tE repay his loan - is rheasured by a debtor's efforts to obtain employment, maximize

income, and| minimize exbenses and encompasses a notion that the debtor may not
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ly or r?egligently cause his own default, but rather his condition must result from

i

'S beycind his reasonable control.” Educational Credit Management Corp. v. O'Heamn

| :
O'Heérn), 339 F.3d 559, 564 (7th Cir. 2003) (citations and internal quotation marks

i {
2d). Upon receiving the taxpayer-guaranteed loan and consequent educational

benefit, a debtor assumes an obligation to make a good faith attempt at full repayment

ured under the standards set forth above and must undertake all other reasonable

efforts to ingure repaymen;t. See Brunner, supra, 831 F.2d at 397.

|

2, Applicati'on of the Brunner test to the Debtor.

Againstthis background of legal authority the Court now turns to analyze the factual

circumstances presented by the Debtor in this case.

a. Maintenance of minimal standard of living.
i
The Defendants have offered the Debtor the option of consolidating his student

under, the William D. Ford Program and making payments under the Income

Contingent Repayment Plan (hereaftef, “ICRP”), whereby payments are limited to

a;;pro:(imate]y 20% of the [eXcess of the Debtor's income over the poverty level and any

remaining lozan balance is forgiven after 25 years. Consideration of the monthly payment
amounts unj:er the ICRP option is appropriate under the Brunner standards. See, e.g.,
DeRose v. EFG Technologies (In re DeRose), 316 B.R. 606, 609 (Bankr. W.D.N.Y. 2004).

On the basig of the Debtér's present income, the monthly payment that would be due

the ICRP is $1 24.88. The Debtor's current Monthly Cushion of $170.47 is sufficient

to allow him do make the ICRP payment while continuing to maintain his present standard

5See EGMC Post-Trial Brief, p.2, fn. 2, Doc. |. D. No. 35.

10
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Nevé}rtheless, the Debtor's monthly income coupled with his monthly budget reflects

| b ¢

ividual barely surviviqg. The Debtor's budget is by no means excessive, and contains

no frivolousl run necessary expenses. The Debtor’'s monthly expenses, individually (é.g.,
rent of $38().00) or totally ($951.00), are well below amounts scheduled by the vast

majorfty of ;debtors, providing him with only the barest of essentials. His weekly food

]

budg

t, amounting to $53.‘48°, reflected By his diet, is pitiful. Of additional significance is

the absence in his listed eXpenses of any provision for payment toward his much-needed

denta| care.| While a debtor need not live in pathetic poverty to qualify for a discharge

under Brunher’s first prong, the Debtor does.

While the terms of his ICRP payment options may afford him opportunity to continue

his present standard of 7iving, the Court views that standard to be sub-minimal.®
Accordingly, as the Debtor does not currently enjoy, and, therefore cannot maintain, based

on cufrent income and expenses, a minimal standard of living for himself, he has satisfied

1

the 'ﬁth prong of the Brunher three part test.

;
{
'

8$230

7
of

! .

7 Althoygh the bebtor is presently age 57, his age is not an obstacle under the ICRP, since such payments
would be reduged, possibly to $0.00, if the Debtor's income declined due to retirement. See, e.g. Inre
DeRosg, supra, 316 B.R. at 609.

r month divided by 4.3 = $53.48 per week.

he Courtis fully cognizant of the fact that the Debtor's present sub-standard living level is the consequence
his own fre¢ choice to squander his taxpayer provided college education, and his free time during
weekddys. However, as discussed hereafter, his choice to do so is a significant factor in assessing his burden
under both remaining prongs of Brunner, and, indeed, is fatal to his request for a determination of

dischargeability.

i | ! 11
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b. Additional circumstances indicating persistence
of condition.
To satisfy the secorjd prong of Brunner, the Debtor must establish that “additional

nstanc%es exist indicating that this state of affairs is likely to persist for a significant

portion of tl?e repayment f'period.” Brunner, supra, 831 F.2d at 396. Here another and

| P
I comp}onent enters the Brunner calculus. There is no question that the Debtor has
! .

un- or inder—employgd continuously since 1974. However, the Debtor’'s employment

Y, whil

lamentable, énd his living conditions, while sub-minimal and pitiful, are hardly

sult of circumstances outside of his control as contemplated under the Brunner

standards. T%hroughout his lifetime, the Debtor has habitually failed to cooperate with and

edly antagonized his, supervisors and coworkers. Such conflicts led to his termination
ne family business, the paramedic program at Capital, the Peace Corps, and one of

F carga companies, és well as his inability to obtain additional hours at his present

ijb. Between 1986 and 1993 the Debtor did little other than burn away a substantial
inheritance. Moreover, the Debtor has snubbed his obligation to recognize and utilize his
taxpayer funded college ?education. His efforts to find alternative and/or additional

|
emplo&/ment have been minimal at best, consisting almost entirely of posting a resume on

nternat job listing sites.

The Debtor’s potential and his prospects for the future are bright and hindered only

propénsity for indo.lence, and his free choice to completely ignore his taxpayer

financed colﬁege education. The Debtor has no dependents, and suffers no physical or

i

12




additipnal ci

not to

contral, and

psychological impairment é)r disability* that would impede his ability to perform additional

ar mare lucrative work.

The d:ourtfinds that, eventhoughthe Debtor's present circumstances have satisfied

the ﬁ'Ft prong of the Brunner test, he haé not met his burden of proving the existence of

t

the circumstances suggeét the opposite — that his financial condition measured by

Icumstances, beyond his control, that would satisfy the second prong. Indeed,

d spoLabIe iL'ucome can easily improve and that his potential for future more lucrative
emplagyment is positive. It is transparenﬂy obvious that the Debtor can readily use his

college edugation, and altér his belligerent and antagonistic attitude, but simply chooses

The Debtor has failed to demonstrate any “additional circumstances” beyond his

not borne of ffee choice indicating that his present state of affairs is likely to

persist for a significant pbnion of the repayment period. Having thus failed to satisfy

Brunngr's second prong, hé is not entitled to discharge his educational loan indebtedness

to the [Defendants.

“the forces p

c. G(;od faith.

Finally, evenifthe Debtor had satisfied the second prong of the Brunnertest, he has

failed fo provide any evidence of good faith efforts towards repayment of his studentloans.

And, as noteﬁ by the District Court in Brunner, it is the Debtor’s burden to establish that

r?eventing repéyment are fruly beyond his . . . reasonable control.” Brunner, 46

BR. 752, 758 (S.D.N.Y. 1985) (emphasis added).

'“The Debtor presented no evidence to suggest the existence of a physical or psychological impairment

relevant to his ability to seek, obtain and maintain full time employment.

¥ I

13
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The Ibebtor’s emploS/ment history, replete with examples of attitude and behavior

mlnmg opportunltles to maximize income, even to the extent of preventing him from

working adc#monal hours at h|s presentemployment, is relevant in assessing the third prong

aL well. Go%)d faith is measured by a debtor’s “efforts to obtain employment, maximize

e, and minimize expenses .and to undertake all other reasonable efforts to insure

repayment.’ ;Stem, supra, 2_1 8 B.R. at 288 (internal quotation marks and citations omitted);

m, supra, 339 F.3d at 564.

The Debtor's employment record reveals a complete failure to pursue a career
ensur te with his college educatlon and a striking indifference toward maintaining
remplpyment He has made no effort to find additional employment to supplement
rrent uf,\come. He works only on weekends and he has not requested additional
from his present erhployer in the past year. Meanwhile, he has nothing to do
hout nﬁlost of the wegk and even complains of boredom.*? It is not an undue hardship
lirean iable debtor to}work a full time job. See Brightful v. Pennsylvania Higher Educ.

Bnce Atgency (In re'iBn'ghtful) 267 F.3d 324, 329 (3rd Cir. 2001) (holding that a

debtorhas a obllgatlon to pursue other opportunities if unable to earn enoughin his or her

curren

2008)

1 job); Educ. Credit Mgmt Corp. v. Mosko (In re Mosko), 515 F.3d 319, 325 (4th Cir.

(holding that it is nof an undue hardship for a teacher to work a full calendar year);

"The Debtor cauld very easily ih1prove his circumstances by obtaining part-time employment in addition to

11100p
testified

h Sunday. Other than six (6) or seven (7) hours per week reviewing ancient literature, the Debtor
he doe

his cur;Tnt emgloyment. He currently works only on weekends — between the hours of 5:00pm Friday to

n't do much, if anything. The Debtor has both the time and the ability to work additionai hours,

and doing so wguld enable him to alter positively and dramatically his current financial circumstances.

2 While

the debtor acknowledges his ability to work 40 hours per week or more, he admits to not using his

substantial free lime to search for other employment.

14
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1, supra, 339 F.3d at 566 (‘[ilt is not uncommon for individuals to take jobs not to their

in order to pay off their student loans.”). The Debtor has undertaken no effort to
nize hiL income and, 6n this basis alone, has not satisfied Brunner’s good faith prong.
In addition, the Debtor has never made a single voluntary payment on his student

bligations. Because the Debtor, by exercise of free choice, has failed to (i) take any

D incr?‘ase his income, yet could easily do so, (ii) make even nominal payments

towards his J;tudent Ioans,fand (iii) pursue affordable repayment options available to him

t roujh the |CRP program, he has not satisfied the good faith requisite of Brunner.

of the

f VL. CONCLUSION

In accordance with 'fhe forgoing discussion, this Court finds that the entire amount

t

Debtor's educational loan debt to the Defendants is nondischargeable pursuant to

11 U.8.C. § 523(a)(8)(B). .A separate Judgment consistent with this Memorandum of

Decisi

bn shall issue this same date.

j .
Dated:| October 8, 2008 BY THE COURT

Albert 8. l;abrowskl
Chiel United States Bankruptey Judge

15




UNITED STATES BANKRUPTCY COURT
- DISTRICT OF CONNECTICUT

IN RE:

| ;
THOMAS VAUGHAN RHODES, CASE NO. 07-21721 (ASD)

DEBTOR ! CHAPTER 7

THOMAS VAUGHAN RHODES,

1

" PLAINTIFF

V. } ADV. PRO. NO. 08-2016
CONNECTICUT STUDENT LOAN
FOUNDATION and EDUCATIONAL
CREDIT MANAGEMENT CORP.,

Re: DOC. 1.D. NO. 1

N e N Nt N N N N Nt Nt i N e st s vt e

DEFENDANTS

JUDGMENT

Thisiadversary proceeding having come on for trial before this Court; and the Court

aving recéived and reviewed the evidence, and having received and considered

rguments if the parties thereon; and having this day issued its Memorandum of Decision

tto Determiné—z Dischargeability of Educational Debt, in accordance with which

T

IT ISi{HEREBY ORDERED that judgment shall enter in this adversary proceeding

n Complai

in favior of the Defendants. The Debtor-Plaintiff's educational loan debt to the Defendants,
!

] describeii in the Complaint, is nondischargeable pursuant to Section 523(a)(8).
! o
ated: October 8,2009 BY THE COURT

l
| .
‘ Albert 8. Dabrowski

Chief United States Bankruptey Judge




